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Foreword

Who Are We? And Why Are We Here?
Doing Critical Race Theory in Hard Times

Charles R. Lawrence |}/

Editors” note. This Forcuord i- sdightly edited trans iptof @ speech gien by Charles Loy rence dt
e openig wsion of the Notembe 199 Cratical Ruee Theory Conference at Yale Unjrersiny, 1here
many chapters of this book u e fusst presented s panel prosensanon: and workmg papers We hapy
peblished Profocsor [y e s speedh o by spoke it preierie jts innm.zg and RO s toll s s
Bustorscal comsrene

WHEN HARTON Datton asked me to give the opening remarks at this conference, and
Fasked him whac 1 should ralk abour. he said something bke. “Just be vour warm wise
»elE My first reacuon to Harlon's tvpically plavful and generous response was ambnalence.
It was the same teehing I had experienced when I firse recenved the announcement of che
conference in the mail The ther described the meeting as a teneh birchday celebration for
Crinical Race Theony and named my Stantord article on unconscious racisim amony the
genre’s foundanional canen [ fulr honored by this generous acknow ledgment of my work
Iknewirwasa gesture of love and respect by che conference Oiganizers. Bur [ wasn't ar al]
sure I hiked Harlon's undisguised pleasure in calling me an “old man" and Setting awas
with 1o He even suggested that when [ gave this ralk | might wear an old brown leather
Jacker-a favorite of mine thag was fashionable, even hip. 1n the carlv davs of Critcal Race
Theory bur would now look quamnt. Harlon swears thar he was but 4 chuld when he first
SAW me wear it

But as the dav drew closer M primary emotion was anxien: What | was experiencing
was something more than the ordinary neeers that always accompany public presentations
of self. This was not a lecture to students or colleagues who would judge me on terms [ had
learned to mediate and master, even as [ held the judges ar arms length. This would be a
conversation with friends and comrades. [ do not know vou all, but there are many of you
who know me well—who have shared my jovs and sorrows, stood with me aganse my ene-
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mies, and covered my back. And I know that many of you whom I do nor know well have
been with me, too, because I have seen your work and it is work that teaches, nourishes,
and shelters me and reminds me that I am not crazy—or maybe it is thac I am not the only
crazy one. So fast and facile foorwork wich theory and text will not do. I must speak the
truth, as best I can, about things that matter to me. Now what I feel is not primarily anxi-
ety buc exhilaration and pride at the sight of you and in the beauty of my chosen family.

I remember feeling the same way ten years ago. There were only forty, maybe fifry, of us
then. We were gathered in a large upstairs room that looked like a combinacion audi-
torium/gymnasium. Folding chairs were arranged in a large circle around the room’s
perimeter. It was the first session of the tenth Nacional Critical Legal Studies Conference.
A small group of us had been atrending CLS meetings for several years, seeking inrellec-
tual community in what was then the dominant progressive movement in the legal acad-
emy. There were more of us at this CLS conference than ever before. Our numbers were
larger because the conference, entitled “Sounds of Silence: Racism and the Law,” had
placed us momentarily ar the center of the CLS agenda, Alcthough in 1ts initial incarna-
tion it was a conference planned by and for white folks, we had, in the end, played a sig-
nificant role 1n 1ts crearion. Ulumately, it was a genuine response by our friends and col-
laborators in CLS to our personal experiences of alienation and marginalization in their
community and to our challenge that cheir work contained insufficient attention to and
understanding of the issues we considered central to the work of combating racism.? We
were also asking them to examine their own racism (never an easy request to make or
respond to) and trying to figure out for ourselves where we fit in—how to situate ourselves
as progressive people of color in law teaching.?

The organizers of the conference had decided that the colored people and white folks
should meet in separate “minonity” and ‘non-minority” caucuses for the opening evening
sesston. We hoped that this would allow the white folks ro take responstbihity for dealing
with their own racism (the help said we wouldn't do windows chat evening), and we wanted
an opportunity to speak to one another with candor, and without posturing, about our
own condition as people of color on the left. This was a chanee to sit down with famuly
and really talk.

Kimberlé Crenshaw had asked me to chair the colored caucus. Kimberlé was only in her
first year of law teaching, but she had been a moving force in putting the conference on
the right track, and would soon become one of Critical Race Theory’s founding sisters.
I'had been in the ceaching business longer than Kimberlé and thought of myself as a big
brocher, but even then, when Professor Crenshaw said “We need you to do this,” there was
no saying no.

Because we were a much smaller group then, i could do what I wish were possible here—
that is, histen instead of talk. I suggested that we proceed by going around our large cir-
cle, with each of us speaking briefly, so that we could hear from everyone in the room.
I'asked each person two questions: “Who are you?” and “Why are you here?” I wanted to
know where we were from, who our people were, and by what roure we had come to this
place. What had attracted us to critical legal studies, and what made us feel alienared? What
were our frustrations, and what were our hopes.

The stories we told one another that night were wonderful and richly complex. We had
lots to say, and suddenly it could all be said: our anger, pain, and even joy; our strength
and vulnerability; the ambivalence of our roles as outsiders on the inside; the schizo-
phrenia that comes with mastering the master’s language while scruggling to maincain flu-
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ency in languages thar are expressive of liberating themes. We were lonely souls seeking
community and refuge from the white worlds where we worked. We looked less diverse than
we do now. Most of us were African Americans, but the clear and vibrane voices of Native,
Latino, and Asian American brothers and sisters presaged the considerable gifts and impor-
tant work that they represent among us today.

What we had most in common was a genealogy. On the second day of the conference,
Harlon Dalron described our shared biography in an eloquent and irreverent speech. Con-
trasting us with the “typical erit” who “lived in his head disconnecred from much of the
richness of the surrounding world,” he said this of us,

No matter how smart or bookish we were, we could not retreat from the sights, sounds,
and smells of the communities from which we came. We learned from life as well as from
books. We learned abour Injustice, soctal cruelty, political hvpocrisy and sanctioned ter-

among us reveled in that community, fed on 1t. Others of us resented tc or tried to hide
from 1t. But escape was not possible, for the community was wichin us, and we were
branded forever.:

Those of us who were most sentor, and even uv were young people then, had come of
age in the nudst of the rushing river of the Civil Rights Movement,: In 1966, the summer
of my first year in law school, T traveled to southwest Georgia to work with C, B. King.#
When we drove to court in Baker County or Americus, the brothers in the movement
would meet us at che county line and escort us to the courthouse, wich the barrels of their
shotguns sticking out the window. The following summer, I dropped out of law school for
a year to teach and organize in North Philadelphia. High-school kids were reading Mal-
¢olm and Fanon and Harold Cruz—or, at least, they were carrying the books around and
quoting from them. In 1970, | dropped out again, leaving a legal-services Job to become
the principal of a parenc-run community school in Roxbury, a poor Black neighborhood
in Boston. Mary Helen Washington, in her presidential address to the American Studies
Association, describes this period in her own professional history, when she was a young
assistant professor in the English Departmenc ac che Universiy of Detroir,

Bestdes teaching a full load fighting to increase the prafully small number of black sty
denrs on campus, negotacing wich the tradizional departments for their reluctant accept-
ance, we were under a great deal of pressure, in the Black Power climate of Detrotr, to be
pohitically involved: you had to read Mao and Marx and Malcolm; vou had to be “in strug-
gle.” I remember one meeting at Wayne State, where | went o hear the fiery Ron Dellums
speak, that featured the enrire spectrum of black political thought in Detrott: There were
Black Musiims, Black Panthers, Pan-Africaniscs, black cultural natonalists, black Chris.

tomst. In my journals I reported coming home thar nighe and becoming deeply involved
tn cleaning my house so I could restore my sense of order.”

actvist as being pulled along by the current of the times: trying to understand and keep
up with an onrushing river of liberation, trying to do the practical work of representing
Jailed freedom fighters and drafting resolutions at neighborhood meetings and Black
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political conventions. I embarked on my professional career at the high point of the long,
forward-moving doctrinal march from Sweatt to Griggs.s

Many of the folks in that room ten years ago were a decade younger than I, and it was
this generation of law teachers who first called themselves critical race theorists. Kimberlé
Crenshaw locates Critical Race Theory’s conception in the late 1980s when she began law
school It was a period of retrenchment, an initial assault against che gains made during
the Civil Rights Movement. This somewhat younger group of progressive colored law
teachers were part of the militant resistance to that retrenchment. Their political con-
sciousness and intellectual agenda were forged in the activism that opposed visions of race,
racism, and law that were dominant in this post-civil-rights period. The Bakke case 15 the
doctrinal marker of the times that shaped this generation of critical race theorists. They
were part of an organized grassroots movement thac waged an effective fight against the
backlash embodied in Bakke. The result of this struggle was an uneasy compromise:
wartered-down affirmative-action programs remained in place alongside a new rhetoric of
“reverse discrimination.”10

Ifthe youchful biographies of early critical race theorists were shaped by the movements
that culminarted in Griggs and Bakke, the biographies of our younger brothers and sisers,
and the middle passage of my contemporaries, are marked by Croson, Adarand, Hopuood,
Proposttions 187 and 209, the confirmation of Justice Clarence Thomas, and the Million
Man March. How do we do Critical Race Theory in these perilous times? How do we define
owrselves when there is no ideologically grounded mass movement to define us? How do
we resist an organized and well-funded ideological assault from the night thac has been
vicious and successful beyond anything we anticipated?2 How do we talk to one another
about the hard stuff—sexism, heterosextsm, nationalism, class privilege, internalized
racism-—moving beyond the Black-white paradigm and sull understanding its special place
i the construction of American racism?!'* “Who are we? And why are we here?”

In the remainder of this talk [ want to say some things about how we mighr begin to
talk with one another about the answers to these questions. 1 start wich a list of things
that keep coming up in the conversations I have been having wich myself as I struggle to
find, or define. a place and way to work, and a community to work with, in this season of
my life. [ offer this short and tentative list not as answers to my questions but as places to
begin our conversations

—

Speaking simple truchs to power,

Making our own communities our first audrence.

Creating a homeplace for refuge and hard conversations.

. Defining boundaries (knowing who is us and who is them).

- Starting small (knowing that small 1s important and good).

. Remembering thar we are beautiful and chat we are bad (or “the bomb”).

I+

[

Speaking Simple Truths

Mari Marsuda and [ recently spoke on a panel at the American Studies Association annual
conference. The conference organizers had asked us to speak about our book We Won'’t Go
Back: Making the Case for Affirmative Action.* Roger Wilkins, the historian, journalist, and
long-time civil-rights activist, was the respondent to our papers. He gave a wonderful ralk
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that was at once penetraring, thoughtful, and inspiring, Two things thar he said stand out
for me. First, he reminded us that Proposition 209, the anti-affirmative-acrion Initative
in California, and Hopwood, the Fifth Circuir Court decision holding a race-based affir-
mative-action program at the University of Texas unconsucutional, are reenactmencs of
those provisions of the slave codes that made it a crime to teach a slave to read or cipher;
and second, both the eighteenth- and late-nvenrieth-cenrury versions are products of the
slave masters’ fear of revolt, “It doesn’t surprise me,” said Roger, “that when whire folks
read Matsuda and Lawrence’s work, they say, ‘We betrer stop teaching chese folks to read
and write.'”

When a member of the audience asked Wilkins why the children of middle-class Black
folk like him should benefit from affirmative acrion, he answered, "Because fighting racism
in whire institutions is hand-to-hand combat. And if my daughter 1s among the best-
trained and most commiteed freedom fighters, we must have her here with us. We need
every warrior we can muster.”

These are simple truths, simply said. The dismantling of affirmative acrion is segrega-
tion. Its purpose and meaning are the same as the Jim Crow laws We need to call Pete W4)-
son and Orrin Harch whar they are—old-fashioned segregationists. When our liberal col-
leagues stand by and wring their hands, saying, “Now that these measures are law, nothing
can be done," we need to ask, “Which side are you on?” and tell them thar we will Judge
them by the results of their actions. Law faculties determine the standards by which we
judge who is qualified to attend our schools, and if we are unwilling to reexamine mea-
sures of merit that replicate white privilege, we must explamn our collaboration wich seg-
regationists.!S Just as respectable white folks in Birmingham, Alabama, and Jackson, M;s.
sissippi, were responsible for the bombings and lynchings by the Klan, because they had
the power to pur a stop to them, we and our colleagues are responsible for the crime that
is done by the resegregation of our law schools, and thar simple truth must be told, i

These are truths that have been lost and forgotren amid the revisionist rhetoric of “color
blindness” and “racial preferences.” When our colleagues accuse us of “being polemical and
lacking balance” or engaging in “identity politics” and “vulgar racial essentialism” or being
“radical nihilists” when today’s political chimare calls for pragmatism and compromise, or
when they actack our scholarship as “unanalyric,” “unsophisticated,” “uncruthful,” “Beyond
All Reason,” and even “anti-Semitic,”!” we must know that these are words designed not
just o discredit and defame bue to intimidate and pressure us to self-censor | am worried
that our enemies have achieved some success in this project, that too often we seek the
safety of abstracr theory and avoid the narratives thac implicate our colleagues. I do not
mean in saying this that we should not be doing erudite meta-theory and complex decon-
structron. Nor is this a call to abandon the openness, empathy, and reconcthation thar have
been such an important part of our work. Bur we musc also speak the simple and radical
truths of white Supremacy and patriarchy and class oppression and heterosexism, even
when we know we will Pay a price for speaking them,

Speaking to Our Own

Critical Race Theory was born as part of the resistance to retrenchment, and 1t 1s not
Surprising that we and our work have been subjec to relentless arcack throughour the
Past ten years, We know the colleagues who have established careers and gained name
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recognition by crirical-race-bashing. More important, impugning our ideas and silencing
Our message is central to the ideological war thar is being waged by the right. Most of us
live and work in a largely white world, and our work is paid for and judged by a white audi-
ence. Powerful white folks and their non-white allies, such as Ward Connolly and Justice
Clarence Thomas, have the power to make and enforce law, and it is nacural that, as lawyers
and law professors, we so often find ourselves speaking to them first and foremost: respond-
ing to arcacks, seeking to influence legislation, writing articles for white tenure commi-
tees, lecturing and writing in venues where few in our audience are colored or poor. This
is often important work. Much of it is the hand-to-hand combat chat Roger Wilkins spoke
of. But I want to suggest that in these times of backlash and retrenchment, it is especially
important that we find ways to speak to and with the folks from our own communities.

There are several reasons for this. I want to mention four and save for another time a
discussion of each. The first is that our lack of control of OF access to mainstream media
has forced us into a reactive posture. Int a recent column in The Nution, Patricia Williams
described the frustration and futility of defending against che stream of caricarure of Crit-
ical Race Theory in such places as che Wall Streer Journal and the New Republic:

They take a fluidly left-leaning group and depict it as an idiotically “separaust” right wing
monolich. This “why did you beat your wife” strategy means that real debate of issues posed
by a serious, responsible left is eternally circumvented as we sacrifice precious time to the
kind of simple-minded but necessary refutation that only sets vou up for more: I am not
a neo-Nazi! [ can so rell the difference between fantasy and fact! And of course, some of
my best friends are whice. . . .

Criucal Race Theory is treared as a conceptual ghetro filled with dangerous low-income
scholarship unworthy of reading, never mind careful reading. From there, it 15 easy to
belteve whatever misquoted, misconstrued blacher is said to stream from the mouths of
those ... anri-intellectual chugs with “blood” on their Singular Mind—theurs being, of
course, the True Black Mind thac fabricates fascer than Madame Defarge could knut. '

Whar makes Patricia Williams's ptece most poignant is that it 1s an exercise n the very
furility she describes. Moreover, our rejoinder to these libelous falsehoods can never ade-
quately redress the injuries they inflict. Precious souls such as Patricia Williams should
not be subjected to the personal assault and abuse char goes with paruciparing in this
anything-bucineellectual debare.

The second reason to spend less rime talking o white folks and more to our folks is
that the latrer conversations are Important to our own conunuing education. We learned
the best of our theory in conversations wich our own communities and within the con-
text of actvism with those communities, The remarkable chapters in this volume are evi-
dence that this continues to be so

Third, there s much teaching to be done in communites of color. both the teaching of
the sklls that are denied our children in the public schools {each of us should find a
voung person to tutor} and the teaching of politics—helping young Black people put the
Lie of their inferionty outside of them, helping men of color understand how patriarchy
harms them as well as their sisters, teaching colored professionals the importance of com-
ing out of the closet as beneficiaries of affirmative action,

And fourch, we would not be here bur for the ideologically informed struggles of the
communties from which we come, and we will not be here for long 1f the folks in chose
communittes do not know thar they belong here and that they must fight for our inclu-
sion and thetrs. George C. Wolfe, who produced The Colored Muserm and Bring in "Da Noise,




CHARLES R, LAWRENCE LIl xvii

Bring in ‘Da Funk sees as one of his cencral missions building new audiences among young
Black people. He is setting aside large groups of tickers for Black schools and marketing
deep discounted tickets on cable TV's Black Entertainment Television (BET) and in the
hiphop magazine Vibe, Wolfe says: “You are building an audience, because audiences are
mostly old and white, and thar perception is a fact. And when they die, there is a possi-
bility that audiences could die. "9

Creating Homeplace

bell hooks, a kevnore speaker at that Critical Legal Studies Conference ren years ago, has
said: “Home, however fragile and tenuous {the slave hur, the wooden shack), had a radi-
cal dimension. Despite the brutal reality of racial apartheid, of domination, one’s home-
place was the site where one could freely confront the issue of humanization, where one
could resist.”20

In hard nmes, it is especially important to create homeplaces: safe places among rrusted
friends to seek refuge and dress the wounds of battle and places for hard conversations, where
differences can be aired and strategy mapped, where we can struggle with and affirm one
another, As we have increased our numbers, it has become more difficulc for Critical Race
Theory meetings to be a homeplace for us all. From the beginning, we have also been about
coalition-building. That wondrous musical, political voice Bernice Reagon Johnson has said
of coaliuon: “Coalition work is not done in your home. Coalition work 1s done in the streets,
It1s some of the most dangerous work you can do. And you shouldn't look for comfore. ™!

Criucal Race Theory has always lived with this tension. Folks have come seeking refuge
from hostile workplaces, and often they have encountered the unsafety of coalition-
butlding. We have struggled to teach one another abour the intersections that gender and
race and heterosexism make and ro confront our own internalization and participation in
those subordinations. Some of us have said, “I am marginalized or made invisible or even
dehumanized by chis discussjon.” And we have not always heard them. Inevizably, I will
hear gossip about some falling-out or a facrion forming, buc I take this news of Cricical
Race conflict as evidence of growing pains. I am reassured thac we are alive and not unlike
other families. I also believe it is nor necessarily a bad thing thar, as we grow in number,
we form smaller, more intimace groups of younger and older Lac-Crits and queer-race-Crits
and Midatlantic-women-of-color-Crits, homeplaces within a collective too large now to be
a homeplace itself. I think this is good because some wonderful work is produced in these
smaller groups and because I do nor experience them as excluding or divisive, Many of us
move freely among them and iden tify with more than one.22

Deﬁning Boundaries

There 15 another tension char has been wich us always. Thus 15 the tension beoween our
desire to create a community of kinship and safe harbor for aij people of color who self-
idenufy as progressive and our need to define our politics with suffictent clarity to make
that politics meaningful and functional. In hard times, | chink 1t is more imporcant than
ever to define clearly who we are and whar we stand for. I am nort talking about che silly
debate over whether certain individuals have been, or should be, barred from attending
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Critical Race Theory workshops, I am not advocating the adoption of a party platform of
the recitation of an apostles’ creed. I believe that our work suffers when we are not pre-
pared to engage in serious criticism of ourselves and of one another. Bur in a time in
which we are misrepresented and caricatured by our enemies, when there are people of color
who are misogynist, homophobic, or anti-other but still call themselves progressive race-
men, we must be clear abour what we stand for. We must know who is us and who s them,

For me, an important starting point in this project of self-definition is our commitment

not just adjustments within established hierarchies, and those who would claim Critical
Race Theory without a commitment o challenging hierarchy and subordination in all 1rs
many intersecting forms should not find communiry with us.

Starting Small

What do we do when there is no mass movement, when the river of iberation 1s not pulling
us along in a rushing torrent buc only moving in jts deep streams? | have been thinking
about those who went before us, earlier generations of radical teachers who kept the flames
of freedom alive in hard times, There is a poster on my office wall at home with a picture
of the brothers of the Niagara movement, all in fancy hats. When [ look ar thar picture,
Lam always struck by whar a small group they were. I think of Ida Wells mounting an ann-
lynching campaign, ac first almost single-handedly. Spike Lee interviews Andrew Youngin
his movie Four Luttle Gurls, 2 recrospective documentary abour the infamous Easter Sunday
bombing of the Sixteenth Strect Church in Birmingham, Alabama. Young reflects on the
massive Civil Rights Movement thar rose up in that airy, so long known for the brutaliry
of its racism. He says, “Everybody always thinks of the movement as hundreds and chou-
sands of people marching and going to Jail, but when we first came ro Birmingham, we'd
have ten or owelve people show up for a march." In hard times, we must continue ro he
acuviss. In hard times, 1t 15 important and necessary and good to start small.

We cannor teach abour liberarion without actively engaging mn tts politics. As Paulo
Frewre has said, “There ts no trye word that is nor at the same time praxis."! Many among
us are doing this important work. Julte Su 15 helping tmmugrant garment workers 11 Los
Angeles swearshops to fight the big names of Amersean fashion and learming from them
what 1t means to fight.** Gerald Torres 1s quietly working behind the seenes to mount g
pohuical fighe-back against the Fifth Circunr’s Hopuood decision, Kendall Thomas 15 put-
fing togecher cross-racial coalitions 1 Neyw York to fighe homophobta. Sumi Cho, AMar-
garet Monroya, Margalynn Armstrong, and Angela Harris are meeting with student and
community activists at Boalt to organize an action campaign and march against the reseg-
regation of the University of Califorma | have named just a few of you, Surely there 1s no
need to despair, because there s stll a movement as long as we continue to act up.

Remembering That We Are Gorgeous

One morning about a month 2go, Mari Matsuda walked into her office. Scrolling across
the screen of her computer in three-inch-high letters were the words, “Professor Macsuda
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Is the Bomb.” Was this a threat or a not-so-funny pracrical joke? Had some member of a
hate group found a way to write this message on her computer? Thinking it was bectter ro
be safe than sorry, Mari called the associate dean, and the dean called security. It was the
security guard, a young brother, who said, “Professor Matsuda, I think someone is trying
to pay you a compliment.”

Mart tells this story on herself, laughing in good-humored self-deprecation at how out
of rouch she is with youth culture. Her very hip Afro-Asian research assistant, Ms. Susan
Epps, had put the message on the screen, and she does think her professor is “the bomb.”
For me this story 1s not just an artifact of the generation gap. Itis a reminder that in hard
tmes it 1s important to remember that we are “the bomb,” or “bad,” as we first-generacion
critical race theorists used to say when we were young. Each of you 1s “the bomb,” and col-
lectively we are a nuclear explosion of beauty.

Why am I here? Mainly because this is the smarrest, best-looking, sweetest bunch of peo-
ple in law teaching. Judge Richard Posner says you are bad role models for munority youth,
that you reinforce all the pejorative stereorypes of colored folks.? But if he’s right chat white
folks will think that all colered folks look and ace like you, that's just fine with me. I want
Kimi and Pauli to grow up to be just like you.

Derrick Bell says chat racism is permanent. One thing is for certain; None of us will live
long enough to know whether he is right. So we're in this fight for the long haul, and Der-
rick 1s cerainly right when he says we struggle because thac 1s what gives life meaning,
that is what gives us jov.s" I for one am glad I'm in this struggle wich all of vou.
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Words That Wound

Critical Race Theory, Assaultive
Speech, and the First Amendment

1
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Introduction

Charles R. Lawrence IIT, Mari ]. Matsuda,
Richard Delgado, and Kimberie Willinms Crenshaw

This is a book about assaultive speech, about words that are used as weap-
ons to ambush, terrorize, wound, humiliate, and degrade. Of late, there has
been an alarming rise in the incidence of assaultive speech. Although this is
hardly a new phenomenon—hate speech is arguably as American as apple
pic—it is a social practice that has gained a new strength in recent years,
Incidents of hate speech and racial harassment are reported with increasing
frequency and regularity, particularly on American college campuses, where
they have reached near epidemic proportions. The National Institute Against
Prejudice and Vielence in its 1990 report on campus ethnoviolence found
that 65 to 70 percent of the nation’s minority students reported some form
of ethnoviolent harassment, and the number of college students victimized
by cthnoviolence is in the range of 800,000 to 1 million annually.!

In response to this outbreak of hate speech, many universities and
other public institutions have enacted regulations prohibiting specch that
victimizes racial minorities and other historically subordinated groups. These
regulations have prompted a heated and wide-ranging public debate over
the cfficacy of such regulations. Many believe that hate speech regulations
constitute a grave danger to first amendment liberties, whereas others
argue that such regulations arc necessary to protect the rights of those
who have been and continue to be denied access to the full benefits of
citizenship in the United States. This debate has deeply divided the liberal
civil rights /civil liberties community and produced strained relations within
the membership of organizations like the American Civil Liberties Union
(ACLU).

Those civil libertarians who favor restrictions on hate speech find them-
selves in a distinct minority. They are called “first amendment revisionists™
and “thought police.” It is not a coincidence that the strongest sentiment
for regulating hate speech has come from members of victimized com-
munities. Persons of color, women, gays, and lesbians are disproportionately
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represented among those who support the sanctioning of hate speech, and
the Jewish community is sharply divided on this issue.

This book is a collection of essays written by four of the leading advocates
of public regulation of racially abusive hate speech. We do not artempt to
present all sides of this debate. Rather we present a dissenting view grounded
in our experiences as people of color and ask how those experiences lead to
different understandings of racism and law. Our purpose here is to analyze a
pressing public issue from within the emergent intellectual movement called
critical race theory. In so doing we hope to provide our readers with insights
that will be helpful to them as individuals, policymakers, and students of
theory:,

How has this book come to pass? What is the common ground that unites
the work of the four authors? Are there generic themes, shared stories? Is
there an ideology that makes our disparate work a whole? How and why is
our work diffcrent from that of our white colleagues on the left or of those
who describe themselves as liberals? What distinguishes our position from
that of politicians and theorists on the right who have called for restrictions
on speech?

The answers to these questions begin with our identities. We are two
African Americans, a Chicano, and an Asian American. We are two women
and two men. We are outsider law teachers who work at the margins of insti-
tutions dominated by white men. The identity that defines us, that brings
our work together and sets it apart from that of most of our colleagues, is
more complex than the categories of race and gender imposed upon us by a
world that is racist and patriarchal. It is an identity shaped by life experience:
by what parents and neighbors taught us as children; by our carly encounters
with the more blatant forms of segregation and racial exclusion and the
contemporary confrontations with less obvious forms of institutional and
culturally ingrained racism and sexism that face us each day; by our participa-
tion in the civil rights struggles of the 1960s and 1970s; and by the histories
of the communities from which we come.

Our identities are also defined by choice. Each of us has chosen to identify
with a fradition of radical teaching among subordinated Americans of color.
The historian Vincent Harding describes this tradition as a vocation of
struggle against dehumanization, a practice of raising questions about the
reasons for oppression, an inheritance of passion and hope.? We inherited
this tradition from parents and grandparents and from countless others
who have resisted racial oppression, but Harding’s description begins with
the word “vocation.” The inference is that one must chosse to accept the gift
and the burden of this inheritance. One must choose to embrace
the values of humanism. One must choose to engage in the practice of liber-
ationist teaching. Onc must make that choice each day. It is this voluntary
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association with the struggle that is the most important part of our common
identity.

What Is Critical Race Theory?

Teachers of color in the legal academy who choose to join this tradition of
radical teaching have sought, in their teaching and scholarship, to articulate
the values and modes of analysis that inform their vocation of struggle.
These efforts have produced an emerging genre known as critical race
theory. Crirical race theory is grounded in the particulars of a social reality
that is defined by our expericnces and the collective historical experience of
our communities of origin. Critical race theorists embrace subjectivity of per-
spective and are avowedly political. Our work is both pragmatic and utopian,
as we seek to respond to the immediate needs of the subordinated and
oppressed cven as we imagine a different world and offer different values. It
is work that involves both action and reflection. It is informed by active
struggle and in turn informs that struggle.

Critical race theory cannot be understood as an abstract set of ideas or
principles. Among its basic theoretical themes is that of privileging con-
textual and historical descriptions over transhistorical or purely abstract oncs,
Itis therefore important to understand the origins of this genre in relation ro
the particulars of history. Critical race theory developed gradually. There is
no identifiable date of birth, but its conception can probably be located in
the late 1970s. The civil rights movement of the 1960s had stalled, and many
of its gains were being rolled back. It became apparent to many who
were active in the civil rights movement that dominant conceptions of race,
racism, and equality were increasingly incapable of providin g any meaningful
quantum of racial justice. Individual law teachers and students committed to
racial justice began to mect, to talk, to write, and to engage in political action
in an effort to confront and oppose dominant societal and institutional
forces that maintained the structures of racism while professing the goal of
dismantling racial discrimination.

The consciousness of critical race theory as a movement or group and
the movement’s intellectual agenda were forged in oppaositional reaction to
visions of race, racism, and law dominant in this post~civil rights period. At
the same time, both the movement and the theory reflected assertions of a
commonality of values and community that were inherited from generations
of radical teachers before us,

Group identity forms in a way similar to individual identity. Its potential
exists long before consciousness catches up with it. It is often only upon back-
ward reflection thar some kind of beginning is acknowledged. The same holds
true of intellectual influences. Some influences are so significant that they
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become transparent, they fade into what becomes the dominant picture. Often
itis not until one engages in a conscious reconstruction, asking whar led to what
clse, that a history is revealed or, perhaps more aceurately, chosen.

Kimberlé Crenshaw places the social origins of what was to become critical
race theory at a student boycott and alternative course organized in 1981 at
the Harvard Law School. The primary objective of the protest was to per-
suade the administration to increase the number of tenured professors of
color on the faculty. The departure of Derrick Bell, Harvard’s first African-
American professor, to assume the deanship of the law school at the Univer-
sity of Orcgon had left Harvard Law School with only two professors of
color. Students demanded that the law school begin the rectification of this
situation by hiring a person of color to teach “Race Racism and American
Law,” a coursc that had been regulary taught by Bell, who was also the
author of a ground-breaking texe on the subject. When it became apparent
that the administration was not prepared to meet their demand, students orga-
nized an alternative course. Leading academics and practitioners of color were
invited each week to lecture and lead discussion on a chapter from Bell’s book.

This coursc served as one of several catalysts for the development of crit-
ical race theory as a genre and movement. It brought together in a common
enterprise many of the legal scholars who were beginning to teach and
write about race with activist students who were soon to enter the ranks of
teaching. Kimberl¢ Crenshaw, then a student at Harvard, was one of the
primary organizers of the alternative course. Mari Marsuda, a graduate
student at the law school, was also a participant in the course. Richard
Delgado and Charles Lawrence were among, the teachers invited to give
guest lectures. The course provided a forum for the beginnings of a collec-
tively built discourse aimed at developing a full account of the legal construc-
tion of race and racism in this country.

The Harvard course was not the only place where teachers and students
gathered to engage in this new enterprise. There were conferences, seminars,
and study groups at law schools across the nation. A small but growing
group of scholars committed to finding new ways to think about and act
in pursuit of racial justice began exchanging drafts of articles and course
matcrials. We gave cach other support and counscl by phone, as each of us
struggled in isolation in our own institutions. We met in hotel rooms before,
during, and after larger law school conferences and conventions. Slowly a
group identity began to take shape.

Some of us sought intellecrual community in what was then the dominant
progressive movement in the law schools, critical legal studies. Critical legal
studies, originating among a predominantly white group of law professors
identificd with the left, had attracted a small but significant group of scholars
of color who were, to varying degrees, alienated from dominant liberal
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approaches to the law and legal education and were looking for both
progressive allies and a radical critique of the law. Many of thesc colleagues
on the white left had worked with us during the civil rights and antiwar
movements of the 1960s and some of them continued to be important
sources of support to our efforts to integrate law school student bodies and
facultics and make law school curricula and legal scholarship more responsive
to the needs of subordinated communities of color.

Even within this enclave on the left we sometimes expericneed alienation,
marginalization, and inattention to the agendas and a misunderstanding of
the issues we considered central to the work of combating racism. Scholars
of color within the left began to ask their white colleagues to examine their
own racism and to develop oppositional critiques not just to dominant con-
ceptions of race and racism but to the treatment of race within the Jeft as well.

By the mid-1980s this motley band of progressive legal scholars of color
had produced a small but significant body of scholarship, and a sense of
group identity began to emerge. This group identity grew out of shared
values and politics as well as the shared personal experience of our search for
a place to do our work, for an inteliectual and political community we could
call home. Qur identity as a group was also formed around the shared
themes, methodologics, and voices that were emerging in our work.

We turned to new approaches. Borrowing from and critiquing other intel-
lectual traditions, including liberalism, Marxism, the law and society move-
ment, critical legal studics, feminism, poststructuralism/postmodernism,
and ncopragmatism, we began examining the relationships between naming
and reality, knowledge and power. We examined the role of liberal-capitalist
ideology in maintaining an unjust racial status quo and the role of narrow
legal definitions of merit, fault, and causation in advancing or impairing
the search for racial justice. We identified majoritarian self-interest as a
critical factor in the ebb and flow of civil rights doctrine and demonstrated
how areas of law ostensibly designed to advance the cause of racial equality
often benefir powerful whites more than those who are racially oppressed.
Our work presented racism not as isolated instances of conscious bigoted
decisionmaking or prejudiced practice, but as larger, systemic, structural, and
cultural, as deeply psychologically and socially ingrained.

New forms of scholarship began to emerge. We used personal historics,
parabies, chronicles, dreams, stories, poctry, fiction, and revisionist histories
to convey our message. We called for greater attention to questions of
audience—for whom were we writing and why? None of these methods was
unique to our work, bur their frequent use by scholars of color as a part of a
race-centered enterprise indicated the emergence of a genre or movement. It
was this 1980s generation of liberation scholarship that came to be known as
critical race theory.
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In a search for a tentative cxpository answer to the question “What is
critical race theory?” critical race scholars have identified the following
defining elements:

I. Critical race theory recognizes that racism is endemic to American life.
Thus, the question for us is not so much whether or how racial
discrimination can be climinated while maintaining the integrity of
other interests implicated in the starus quo such as federalism, privacy,
traditional values, or established property interests. Instead we
ask how these traditional interests and values serve as vessels of racial
subordination.

2. Critical race theory cxpresses skepricism toward dominant legal
claiims of neutrality, objectivity, color blindness, and meritocracy.
These claims are central to an ideology of equal opportunity that pre-
sents race as an immutable characeeristic devoid of social meaning and
tells an ahistorical, abstracted story of racial inequality as a series of
randomly occurring, intentional, and individualized acts.

3. Ciritical race theory challenges ahistoricism and insists on a contextual /
historical analysis of the law. Current inequalities and social /institu-
tional practices are linked to carlier periods in which the intent and
cultural meaning of such practices were clear. More important, as
critical race theorists we adopt a stance that presumes that racism has
contributed to all contemporary manifestations of group advantage
and disadvantage along racial lines, including differences in income,
imprisonment, health, housing, education, political representation,
and military service. Our history calls for this presumption.

4. Critical race theory insists on recognition of the experiential know-
ledge of people of color and our communities of origin in analyzing
law and society. This knowledge is gained from critical reflection on
the lived experience of racism and from critical reflection upon active
political practice toward the climination of racism.

5. Critical race theory is interdisciplinary and eclectic. It borrows from
several traditions, including liberalism, Jaw and society, feminism, Marx-
ism, poststructuralism, critical legal theory, pragmatism, and nationalism.
This eclecticism allows critical race theory to examine and incorporate
those aspects of a methodology or theory that effectively enable our voice
and advance the cause of racial justice even as we maintain a critical
posture.

6. Ciritical race theory works roward the end of eliminating racial oppres-
sion as part of the broader goal of ending all forms of oppression.
Racial oppression is experienced by many in tandem with oppression
on grounds of gender, class, or sexual orientation. Critical race theory
measurcs progress by a yardstick that looks to fundamental social
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transformation. The interests of all people of color necessarily require
not just adjustments within the established hicrarchies, but a challenge
to hierarchy itsclf. This recognition of intersecting forms of subordi-
nation requires multiple consciousness and political practices that ad-
dress the varied ways in which people experience subordination.

Critical Race Scholars Enter the First Amendment Debate

How is it that the four authors whose essays appear in this book have
found themselves at the center of the debate on assaultive speech? What has
drawn us to this work? How has our identity and our political identification
shaped the way we think about the first amendment?

Our entry into the contemporary discourse on assaultive speech and the
first amendment is impelled and informed by the practice of liberationist
pedagogy and by the emerging discipline of critical race theory. We joined
this dialogue at different times and places. We focus on different aspects of
this complex problem and suggest different solutions, but all of the work in
this book is part of a larger project that we share. All of us found ourselves
increasingly drawn into writing, speaking, and engaging in public debate as
incidents of assaultive speech increased in recent years. We did not enter
this debate to demonstrate our skill at intellectual swordplay. Nor did we
become involved because it had become a faddish hot topic. Assaultive
specch directly affected our lives and the lives of people for whom we cared:
family, friends, students, and colleagues,

Our work is a pragmatic response to the urgent needs of students of color
and other victims of hate speech who are daily silenced, intimidated, and
subjected to severe psychological and physical trauma by racist assailants who
employ words and symbols as part of an integrated arsenal of weapons
of oppression and subordination. Students ar Stanford, at the universities of
Wisconsin and Michigan, at Duke and Yale and UCLA nceded protection
from the most flagrant forms of verbal abuse so that they could attend to
their schoolwork. Political organizers in Detroit and Alabama, working men
and women breaking color and gender barriers in factories and police forces,
needed to have their stories told. Our colleagues of color, struggling to carry
the multiple burdens of token representative, role model, and change agent
in increasingly hostile environments, needed to know that the institutions in
which they worked stood behind them.

Each of us knew that we were inclined to be more cautious, less outspoken
and visible, after a rash of hate tracts had appeared in our mail or been stuffed
under our doors. We knew that we walked more quickly to our cars after late
nights at the office and glanced more often over our shoulders as we jogged
the trails around our campuses. We néeded theory and analysis to articulate
and explain our reality, to deconstruct the theories that did not take our
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experience into account, to et us know that we were not crazy, to make a
space for our voices in the debate.

For example, Charles Lawrence’s-chapter “If He Hollers Let Him Go:
Regulating Racist Speech on Campus,” began as an cffort to articulate the
injury and exclusion experienced by Black students at Stanford in the wake of
what became known as the Ujamaa incident.?

Two white freshmen had defaced a poster bearing the likeness of Beethoven.
They had colored the drawing of Beethoven brown, given it wild curly hair, big
lips, and red eyes, and posted it on the door of an African-American student’s
dorm room in Ujamaa, the Black theme house. The two white students in
volved had been in an argument with the Black student the night before. They
had contested the Black student’s assertion that Becthoven was of African
descent. Another poster, advertising a Black fraternity dance, was also found
defaced on the dorm bulletin board. The word “niggers™ had been written in
large letters across the face of the poster. After investigating the incident the
aniversity’s office of general counsel held that the offending students could
not be disciplined under the university’s disciplinary rules because their actions
constituted protected speech.

The immediate reaction of many white students and faculty on campus
to the Ujamaa incident was to treat it as an unfortunate boyish prank by
misguided undergraduates. They could not understand the intensity of
the strong emotional reaction by Black students. They saw the incident
as unique, as unrepresentative of the racial climate at Stanford, and as a
relatively mild example of the kind of racial harassment that was becoming
increasingly common on American campuses. Surely, they argued, the dan-
ger to free speech and inteliectual debate that would result from punishing
speech of this sort counseled tolerance of this isolated case. The Black
students® call for regulations was the worst kind of censorship. Hadn’t they
learned about the first amendmene?

Lawrence experienced the incident very differently. The Sambo-like cari-
cature drawn on the poster injured him quite directly. [t was not an injury to
an unknown other. Upon first hearing of it, he felt the blow of its message.
The message said, “This is you. This is you and all of your African-American
brothers and sisters. You arc all Sambos. It’s a joke to think that you could
ever be a Beethoven. It's ridiculous to believe thar you could ever be any-
thing other than a caricature of real genius.”

The clarity of this message, the painful impact of its blow, was the
genesis of legal theory. This was injury to a group. To privatize it ignored
the greatest part of the injury. The power of the poster’s message was derived
from its historical and cultural context, from the background of minstrel
shows, of racist theories about brain size and gene pools and biblical ances-

tors that has shaped our conscious and unconscious belicfs about the intel-
lectual capacity of Blacks. Without that context the defacement had no
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meaning. Morcover, the intent and impact of this message was to end discus-
sion, not to continue it, It was not a rebuttal to the substance of the
Black student’s argument. It was an attack on his standing to engage in
intellectual exchange.

Lawrence experienced the defacement as representative of the university
community’s racism and not as an exceptional incident in a community in
which the absence of racism is the rule. As a token Black faculty member at
Stanford, he had heard many stories from victims of hate speech that went
unreported and unheard by his white colleagues. These were stories he'd
heard throughout his life. He had been the target himself more times than
he could count.

In considering how best to frame an analysis that might serve students
and colleagues of color seeking to be heard in a debate framed by his white
colleagues as one concerning the threat posed by censorship to academic free-
dom, Lawrence placed race at the center of his analysis. His first and ultimate
inquiry was how the analysis advanced or hindered the goal of eliminating racial
oppression and other mutually reinforcing forms of subordination.

It was this methodology that led him to see Brown n Board of Education as
a case about the nature of the injury of hate speech. In recognizing the
inherent unconstitutionality of segregation, the Supreme Court identified
the defamatory symbolism of segregation as central to its unconstitutionality
and showed that racism achicves its purpose by the construction of meaning.
As the critical race scholar Kendall Thomas says, “We are raced.” We are acted
upon and constructed by racist speech. The meaning of “Black”™ or “white™
is derived through a history of acted-upon ideology.

It was this methodology that led Mari Matsuda to antisubordination as
the guiding principle to determine when hate speech is antithetical to the
underlying liberal democratic principles that inform both the first amend-
ment and the cqual protection clause. In “Public Response to Racist Speech:
Considering the Victim’s Story,” Matsuda asks that we listen first to the
voices of the victims of hate speech. She is not content simply to tell
the victim’s story. Their libcration must be the bottom line of any first
amendment analysis.

Matsuda’s work is influenced by the use of narrative and the authority of
personal experience that characterizes strands of both feminist thought and
critical race theory. In developing her analysis of hate speech and the first
amendment, she spoke with students at universities throughout the country
and worked with community groups involved in antiracist struggie. The
connection between hate speech and violence, and loss of liberty experienced
by targets of hate speech, compelled her to confront the contradiction
between first amendment absolutism and the goals of liberty and equality.

Matsuda’s parents were labor and civil rights activists who paid a price for
their unpopular beliefs during the McCarthy period. Censorship, black-
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listing, and intimidation affected her family in a concrete way. Mindful of this
experience, Matsuda draws a distinction berween dissent—or the right to
criticize the powerful institutions that govern our lives—and hate speech,
which is directed against the least powerful segments of our community. This
distinction, Matsuda argues, is a principled one, given the historical contexts
of subordination that she uses as a starting point for developing legal theory.

Likewise it is the methodology of critical race theory that prompred
Kimberle Crenshaw to examine the intersectionality of race and gender
subordination in the alarming incidence of violence against women of color
and to ask about the role that specch, or the representation of women
of color in mass culture, plays in constructing the unique combinations of
racism and patriarchy that limit and endanger the lives of women of color, In
examining the obscenity prosccution of the Black rap group 2 Live Crew,
Crenshaw found herself torn between defending these three Black men
against the racist attack of selective prosecution and opposing the frighrening
explosion of violent imagery against Black women that was represented in
their music. Faced with the question of how to construct a Black feminist
approach to the virulent misogyny of 2 Live Crew, Crenshaw saw the need to
understand the larger issue of gender violence. “Beyond Racism and
Misogyny: Black Feminism and 2 Live Crew” explores the ways in which the
politics and discourse of race and gender have worked to exclude and margin-
alize women of color, It is an example of the critical race theorist revealing the
connections between representational, political, and material dynamics of sub-
ordination. Crenshaw takes a case that came to the courts as a case about free
speech and shows us that much more is at stake than whether 2 Live Crew’s
album As Nasty As They Wanna Be is protected by the first amendment.

Richard Delgado’s “Words That Wound: A Tort Action for Racial Insults,
Epithets, and Name Calling” was the first article to explore the injuries in-
flicted by racist hate speech and the potential tensions between legal reme-
dies for thosc injuries and the first amendmenr. This  pach-
breaking article was first published in 1982 when critical race theory was still
in its infancy. But Delgado’s use of cases to graphically portray the injury; his
use of psychology, sociology, and political theory to explain the nature of the
harm; and his exploration of commion law doctrine that was moving toward
providing a pragmatic remedy for those suffering from racial subordination
foreshadowed the methodology thae critical race theorists later sought to
define and name. Delgado pointed out that values central to the first amend-
ment itself were subverted by racist speech and identified racism as the reason
for such selective disregard.

Building Theory Through Reflection on Action

Central to the methodology of critical race theory and liberationist
pedagogy is an ongoing engagement in political practice. The Brazilian
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educator and philosopher Paulo Freire has said that liberationist teaching
contains two dimensions, “Reflection and action, in such radical interaction
that if one is sacrificed—cven in part—the other immediately suffers.” In
our work on hate speech and the first amendment we have sought to follow
this precept, sccking always to inform our understanding and analysis by
critical reflection on political action.

This continuing search means that the positions reflected in these
essays are contingent, not static, Our work has been shaped and continues to
be shaped in the crucible of dialoguce, debate, consciousness raising, and
political struggle. As we have traveled around the country giving speeches,
participating on pancls, listening to students, and consulting with com-
munity activists, facultics, administrators, legislators, and judges, we have
continued to learn much about the nature of this political project. We
have learned that even as we understand and name the world we see, it
changes and must be understood and named again. This introduction would
not be complete without some discussion of audience. To whom have we
been speaking? What have been the range of responses to our work and what
are the tentative understandings we have gained from those responses?

First amendment hard-liners have been our most vocal and most pre-
dictable audience. Political pundits across the political spectrum from
George Will to Nat Hentoff have attacked our efforts as the work of
“thought police,” “leftist censors,” and “first amendment revisionists.” The
attention that these more inflaimmatory and contentious attacks have re-
ceived in the media has meant that we have spent a great deal of our time and
energy responding to the position of these first amendment fundamentalists.
The articles in this book answer in some derail the questions most frequently
put by those who adhere to the absolutist or near-absolutist position that any
regulation of assaultive speech is too much. Lawrence reflects on the source
of these first amendment fundamentalists® resistance to even narrowly
framed regulations of hate speech in contexts in which the courts have
already permitted the regulation of expression. Noting that there are already
many places in first amendment law in which competing interests such as
privacy, individual reputation, protection of intellectual property, and regu-
lation of cconomic markets are judged to justify infringements on speech, he
asks if the reluctance to regulate hate speech is related to unconscious racism.

Although the civil libertics community is deeply ambivalent about this
difficult set of issues, we have found that many confirmed civil libertarians
are open to our ideas and that the narratives and analyses contained within
this book have convinced many of them to move away from a mare absolutist
position. The 1989 bicnnial conference of the ACLU devoted a plenary
session and two days of debate to the issues raised in these essays, and two
years Jater the national board of the ACLU issued a policy statement that
reflected a new sensitivity to the harm that assaultive speech may do to both
its victims and to the political discoursc we seek to protect with the first
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amendment. Those individuals in our audience who read and listen to our
work and find themselves questioning previously held assumptions are
testimony to the power of story telling and cross-cultural translation thar is
central to critical race theory and liberation pedagogy.
Perhaps our most important audience has been the community of indi-
viduals who are the victims of subordinating speech—people of color, Jews
women, gay men, and lesbians—who are regularly subjected to taunts and
threats. Matsuda describes the beginnings of her insights into the pervasive

injury done by sexual harassment and assaultive speech as follows:

Five years ago [ began speaking to university and community groups about
sexual harassment, An eerie pattern emerged in these speaking forays, After 1
would give my talk about the legal analysis of sexual harassment, throwing in a
little bit of feminist theory and answering a predictable arry of questions about
what is and what isn’t sexual harassment, I would conclude and prepare to
leave, The crowd would thin out, and a woman would remain on its edges,
waiting to talk to me. When she was certain the others were our of hearing
range, she would come up to me and say, in a voice both guilty and grateful for
the chance to speak, “It happened to me.” Secretaries told me of bosses who
chased them around desks—men they were afraid to be in elevators with, jobs
they’d had to leave because “he couldn’t keep his hands off me.” Students told
me of professors who would call them inte the office for special conferences
that turned out to be sexual propositions. I heard these stories regularly about
the downtown law firms, about the beautiful campus where I work, Suddenly
the elegant offices, the broad, tree-lined walkways of my university looked
different, because underncath the appearance of normaley, T came to see an
epidemic of hateful behavior toward women. Students would call me anony-
mously to tell me harassment stories rich with the kind of detail that comes from
truth. A therapist wrote to me to tell me of her patient, date raped by a colleague.

Ileamned the techniques of the academic harasser, how particularly adept some of

them are at exploiting the student’s wishes for more intimate contact in a large
university, how the antihierarchy of phony liberalism is used ro confuse students
about the limits of appropriate intimacy in academic relationships.

As I heard these stories, as [ heard from women who had lefe school, who
had gone into therapy, who blamed themselves for the aggression of others,
I perceived an emergency, appropriately responded to by regulations against
sexual harassment, To my surprise, many of my colleagues disagreed, Rules
against sexual harassment, particularly rules against so-called voluntary sexual
relations berween students and faculty, were seen as violations of academic
freedom and personal choice, Women have to toughen up, I was told. They
need to stop thinking like victims and learn to stand up to harassers, Reg-
ulations against harassment could lead to a chilling efiect, preventing warm
student-teacher relations. Proposals for regulations were antisex, antilove,
authoritarian, and violative of basic civil liberties,

In the meantime, I was also researching and writing on the topic of racist
speech and traveling to various universities making legal arpuments thar are
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viewed as heresy by many civil libertarians. 1 argued for narrow restriction of
racist speech because of its impact on victims. At every single university at
which I spoke—north, south, east, and west—I learned of serious incidents of
racist or anti-Semitic assault. University administrators reported that they
had never scen anything like it. A pattern emerged in the 1980s of the new
integracion colliding with the new racism—or the new old racism. The
universities—long the home of institutional and euphemistic racism—were
now secing something different: the worst forms of gutter racism. Swastikas
appearing on Jewish holy days, cross burnings, mcist slurs, and verbal assaults
so degrading and vicious I found I could not reprint some of them, even for
educational purposes, in the article I wrote.®

Too often victims of hate speech find themselves without the words to
articulate what they see, feel, and know. In the absence of theory and analysis
that give them a diagnosis and a name for the injury they have suffered, they
internalize the injury done them and are rendered silent in the face of con
tinuing injury. Critical race theory names the injury and identifies its origins,
origins that are often well disguised in the rhetoric of shared values and
neutral legal principles. When ideology is deconstructed and injury is
named, subordinated victims find their voices. They discover they are not
alone int their subordination. They are empowered. This empowerment, this
helping others to find their voices as we find our own, is the most important
part of our work,

The political education that is gained in the debate itself—participants
hearing their own stories and the stories of others, hearing the arguments
framed and learning ro make them themselves—is what gives new strength to
embattled students and political activists. This, more than getting a univer-
sity to adopt a regulation or changing the thinking of first amendment fun-
damentalists, is the work that must be done.

Toward a Postcolonial University:
Reflections on the Right to Be Racist

One of the things that we have discovered as we engage in the debate
over hate speech and the first amendment is that we often find ourselves in
familiar intcllectual territory. We hear ourselves making arguments we have
made before, in other settings and with reference to other legal issues. We
find ourselves echoing themes that were introduced in our work on school
desegregation, affirmative action, reparations, religious freedom, and legal
history. This scnse of déja vu, this experience of traveling an often-traveled
terrain, is not coincidentat. It reflects the grounding of our work in lived
experience and political purpose. It is inevitable that our work on the first
amendment brings us to intellectual and political crossroads we have come to
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before, because these intersections are found on the path that defines the
tradition and practice of radical teaching that we have chosen as our own,

One of these intersections bears special mention in this introduction. This
is the reemerging debate over affirmative action and the meaning of diversity
within our colleges and universitics. Contemporancous with the recent
outbreak of gutter hate speech and racial harassment, there is an emerging
and increasingly virulent backlash against the extremely modest successes
achieved by communities of color, women, and other subordinated groups
in our efforts to integrate academic institutions run by and for white male
clites. The chief spokespersons for this more refined sentiment against per-
sons and voices that are new and unfamiliar to the campus and intellectual
discourse arc not the purveyors of gutter hate speech. They are polite and
polished colleagues. The code words of this backlash are words like merit,
rigor, standards, qualifications, and excellence. Increasingly we hear those
who are resisting change appropriating the language of freedom struggles.
Words like intolerant, silencing, McCarthyism, censors, and orthodoxy arc
used to portray women and people of color as oppressors and to pretend that
the powerful have become powerless.

Thesc colleagues mourn the passing of an era when we “all” read the “great
books,” when we knew what it meant to be an “educated man,” and when we
were not afraid to require our students and colleagues to meer that standard.
They call for the reinstitution of compulsory courses on “Western Civilization”
and resist the inclusion of significant non-European or women’s writings in
those courses. They are profoundly critical of any cffort to change the com-
position of the academic community or the content of the intellectual discourse
by giving attention to the race or gender of potential participants,

We have been fighting this bartle over affirmative action, multiculturalism,
the meaning of merit, and the inclusion of historically exctuded persons and
voices for all of our professional lives. The struggle against institutional,
structural, and culturally ingrained unconscious racism and the movement
toward a fully multicultural, postcolonial university is central to the work of
the liberationist teacher. This is at bottom a fight to gain equal access to the
power of the intelligentsia to construct knowledge, social meaning, ideology,
and definitions of who “we” are.

Now the defenders of the status quo have discovered, in the first amend-
ment, a new weapon. The debate abour affirmative action and the inclusion
of historically excluded groups is being recast as a debate about free speech.
We have begun to hear a rhetoric from those of our colleagues who are
most fearful of change that sounds much like what we hear from first amend-
ment fundamentalists: Arguments for absolutist protection of speech made
without reference to historical context or uneven power relations. Academic
freedom and intellectual pursuit are alleged to be threatened by “leftist
speech police.” People of color, women, gays, and lesbians who insist on the
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inclusion of their voices in academic discourse and who speak out against
persons and practices that continue to injure and demean them are said to
impose a “new orthodoxy” upon the academy. Tenured professors say that
they are aftaid to raise controversial issues, use humor in their classes, or
express friendliness toward their students for fear of being called a racist, a
sexist, or a homophobe by “oversensitive™ students.

Stripped of its context this is a seductive argument. The privilege and
power of white male clites is wrapped in the rhetoric of politically unpopular
speech. Those with the power to exclude new voices from the official canon
become an oppressed minority. Academic freedom to cxpress one'’s beliefs
is decontextualized from the speaker’s power to impose those beliefs on
others. The isolated Black, Brown, or Asian faculty member, the small group
of students who risk future careers in raising their voices against racism, are
cast as powerful censors.

The first amendment arms conscious and unconscious racists—Nazis
and liberals alike—with a constitutional right to be racist. Racism is just
another idea deserving of constitutional protection like all ideas. The first
amendment is employed to trump or nullify the only substantive meaning of
the equal protection clause, that the Constitution mandates the disestablish-
ment of the ideology of racism,

What is ultimately at stake in this debate is our vision for this society.
We are in this fight about the first amendment because it is more than a
fight about how to balance one individual’s freedom of specch apainst
another individual’s freedom from injury. This is a fight about the substan-
tive content that we will give to the ideals of freedom and cquality—how
we will construct “freedom,” as a constitutional premise and a defining
principle of democracy.

This is the same fight that is the subject of all of our work. It is a fight
for a vision of socicty where the substance of freedom is freedom from
degradation, humiliation, battering, starvation, homelessness, hopelessness,
and other forms of violence to the person that deny one’s full humanity. It
is a fight for a constitutional community where “freedom™ does not impli-
cate a right to degrade and humiliate another human being any more than it
implicates a right to do physical violence to another or a right to enslave
another or a right to cconomically exploit another in a sweatshop, in a coal
mine, or in the fields.

In this book we usc the words of law and politics to fight the words that
wound and exclude. We seck a legal system that recognizes and remedies the
harm of the structures of have and have-not, and we express our solidarity
with all who join us in that quest.
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